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IN THE SUPREME COURT OF THE STATE OF IDAHO 
STATE OF IDAHO, 
Plaintiff/Respondent, 
vs. 
KEVIN MICHAEL NICOLESCU, 
Defendant/Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Supreme Court Docket No. 40985 
APPELLANT'S REPLY BRIEF 
APPELLANT'S REPLY BRIEF 
Appeal from the District Court of the Fourth Judicial 
District of the State ofIdaho, in and for the County of Ada 
Honorable John Hawley, Magistrate Judge 
Honorable Michael R. McLaughlin, District Judge 
Ed Guerricabeitia 
Davison, Copple, Copple & Copple 
199 N. Capitol Boulevard, Suite 600 
P.O. Box 1583 
Boise, Idaho, 83701 
Attorneys for Defendant/Appellant 
Russell J. Spencer 
Deputy Attorney General 
Criminal Law Division 
P.O. Box 83720 
Boise, Idaho 83720-0010 
Attorneys for Plaintiff/Respondent 
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II. REPLY ARGUMENT 
A. Introduction. 
The State's arguments in support ofa ruling from this Court to affirm the district court's 
appellate decision are two fold: First, a preliminary breath test is akin to a general field sobriety 
test and therefore, the officer only needed to possess reasonable suspicion for the administration 
of the preliminary breath test. In the alternative, if the preliminary breath test was an evidentiary 
test under Idaho's statutory code, then under the implied consent provision in the Idaho Code, 
the officer still only needed to possess reasonable suspicion for the administration of the 
preliminary breath test. 
B. A Preliminary Breath Test Is Not A Field Sobriety Test Under Idaho's 
Statutory Scheme. 
The State argues that under Idaho's law, the administration offield sobriety tests requires 
only the officer to possess reasonable and articulable suspicion that an individual has been 
driving under the influence of alcohol. State v. Ferreira, 133 Idaho 474, 988 P.2d 700 
(Ct.App.1999). Appellant does not dispute this is the legal standard under Idaho's law for the 
administration of field sobriety tests. (Emphasis added). 
According to the Ferreira ruling, the State leaps to the conclusion that a preliminary 
breath test is directly analogous to a field sobriety test. In support of its conclusion, the State 
relies on Indiana v. Lucas, 934 N.E.2d 202 (Ind.App.2012), Vermont v. Thierrien, 38 A.2d 1129 
(Vt.2011), Minnesota v. Klamar, 823 N.W.2d 687 (Minn.App.2012) and statutory provisions 
from the states of Pennsylvania and Kansas allowing the use of preliminary breath tests. The 
State's allegation that a preliminary breath test is similar to field sobriety tests ends here. 
However, the State's argument ignores a critical and significant distinction between the 
foregoing case and statutory authority in comparison to Idaho's DUI statutory scheme, in that 
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each of the other jurisdiction's Legislatures codified the standard and use of preliminary breath 
tests. These State Legislatures did not codify the use of standardized field sobriety tests thus a 
reasonable inference may be drawn that preliminary breath tests are unique to other forms of 
physical sobriety tests which are subjective and not indicative of any concentration level of 
alcohol, but merely indicative of the presence of alcohol use by an individual. 
The State's argument fails to address this distinction and omits any discussion of the 
Washington Supreme Court's decision in State v. Smith, 922 P.2d 811, 130 Wash.2d 215 (Wash. 
1996) where the Court held that preliminary breath test results could not be used for purposes of 
establishing probable cause for an arrest on suspicion of driving under the influence. 
The Washington Supreme Court noted that: 
The present case is prompted largely by the decision of Trooper Wiley to use the 
PBT, a device counsel for the State referred to in oral argument as 
"experimental." RCW 46.61.506(3) provides breath test results are valid only if 
administered in accordance with procedures adopted by the state toxicologist. 
That official has not approved the PBT for measuring alcohol in a person's breath. 
WAC 448-13-020 (1996 Supp.) ("DataMater is the only breath test instrument 
approved by the state toxicologist"). 
Nevertheless, in the absence of a Frye hearing on the PBT, or specific approval of 
the device and its administration by the state toxicologist, the result garnered 
from the PBT is inadmissible for any purpose, and the State employs such 
unapproved devices at its peril if it attempts to use the evidence they generate 
to establish probable cause. Here, there was ample evidence of Smith's 
intoxication to establish probable cause without the PBT. 922 P.2d at 815 
(Emphasis added). 
Like Idaho, the state of Washington has not approved PBT tests for measuring alcohol in 
a person's breath. Washington has a similar statute to Idaho in that breath test results are valid 
only if they are administered in accordance with procedures adopted by a state agency. See 
Idaho Code § 18-8002A(1)( e) ("Analysis of blood, breath or urine for the purpose of determining 
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alcohol concentration shall be performed by a laboratory operated by the Idaho state police or by 
a laboratory approved by the Idaho state police under the provisions of approval and certification 
standards to be set by the Idaho state police, or by any method approved by the Idaho state 
police."). The evidence in the record and the ruling from the Magistrate Court unequivocally 
noted that the preliminary breath test performed with the Alco-Sensor device was not approved 
or certified by the Idaho state police. (Tr., p. 37,Ll. 11-25, p. 38, L. 1) and (R., pp. 162-65 
(footnote omitted)). 
Incidentally, the Washington Supreme Court made no comment or reference to a 
preliminary breath test under its statutory scheme being analogous to field sobriety tests. 
C. The Preliminary Breath Test Was An Evidentiary Test Requiring Probable 
Cause To Be Administered. 
Next, the State argues that if the preliminary breath test administered by Officer Palic 
was an evidentiary test under the Idaho Code, the implied consent provision under Idaho Code § 
18-8002(1) authorized him to administer the preliminary breath test based on reasonable 
SuspICIOn. 
Interestingly, the District Court did not find the implied consent provision was properly 
applied in this case to which the State expresses no disagreement with the District Court's 
statement: 
However, if this were considered as an evidentiary test, Mr. Nicolescu would also 
have the right to be informed, "[a]t the time of the evidentiary testing ... that ifhe 
refuses to submit to or ifhe fails to complete, evidentiary testing" he is subject to 
certain sanctions. Mr. Nicolescu was not informed of this, an since the court does 
not believe that a preliminary breath test is an "evidentiary test," so it appears that 
this code section cannot be relied upon to provide implied consent to Mr. 
Nicolescu." (R., p. 167). 
The State argues that reasonable suspicion is the standard for administering an 
evidentiary test and represents, "[I]n State v. Diaz, the Idaho Supreme Court determined that the 
APPELLANT'S REPLY BRIEF - 6 
implied consent provision of this statute authorizes an officer to administer such evidentiary tests 
based on reasonable suspicion that the suspect had been driving while under the influence. 144 
Idaho at 302-03, 160 P.3d at 741-42. (Respondent's Brief, p. 9) (Emphasis added). Thereafter, 
the State quotes a portion of the Court's statement which determined the officer had "reasonable 
grounds to suspect Diaz was driving under the influence ... " See id. 
The specific issue of what is the correct standard for an officer to administer a breath test 
has yet to be decided after Thompson v. State, 138 Idaho 512, 515, 65 P.3d 534,537 (Ct. App. 
2003). As previously cited in Appellant's Brief, the Idaho Court of Appeals decision in State v. 
Martinez-Gonzalez, 152 Idaho 775, 275 P.3d 1 (Ct. App. 2012) appears to infer based on the 
facts and its statements expressed therein that the legal standard for a request to submit to a 
breath test is probable cause. The State does not express nor advocate that the facts in this case 
arise to the level of probable cause. 
Likewise, the State does not address the fact that the rules and regulations promulgated 
by the Idaho state police in the administration of evidentiary tests were not complied with based 
on the direct testimony of Officers Palic and Moore. (TR., p. 19, Ll. 10-25, p. 20, Ll. 1-5, p. 35, 
Ll. 12-25, p. 36. L. 1). See also, Idaho Code § 18-8002A(3), In re Schroeder, 147 Idaho 476, 
478,210 P.3d 584 (App.2009) ("Failure to abide by the regulations set forth in the standard 
operating procedures and training manual renders the test inadmissible as evidence absent expert 
testimony that the improperly administered test nevertheless produced reliable results."); State v. 
Utz, 125 Idaho 127,867 P.2d 1001 (App.1993) (failure to closely observe the individual during 
the 15 minute period); State v. Defranco, 143 Idaho 335,144 P.3d 40 (App.2006) (officer failed 
to monitor defendant for continuous 15 minute period immediately preceding test); State v. 
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Remsburg} 126 Idaho 338,882 P.2d 993 (Ct.App.1994) and State v. Carson} 133 Idaho 451,988 
P.2d 225 (Ct.App.1999). 
The foregoing cases are instructive and relate to the holding in State v. Smith where a 
preliminary breath test cannot be used to establish probable cause to arrest and administer further 
evidentiary testing. 
III. CONCLUSION 
Based on the facts at the time, the officers knew Mr. Nicolescu suffered an eye injury 
requiring medical attention and was releasing him to the hospital. Officer Palic knew the 
whereabouts of Mr. Nicolescu and had ample opportunity to seek a warrant to arrest and 
administer a breath test based on his version of the objective facts he observed. A warrantless 
search is presumptively unreasonable. State v. Diaz, 144 Idaho 300, 302, 160 P.3d 739 (2007). 
Rather than obtaining a warrant, Officer Palic, instead, administered an unauthorized 
breath test in order to determine whether he had probable cause to administer further evidentiary 
testing. As noted before, probable cause must exist before, not after in hind sight. The 
Magistrate Court who was in the position to judge the credibility and resolve the conflicting 
evidence and testimony noting that Officer Palic's statement demonstrated his own uncertainty 
of whether a crime may have been committed, thus rendering his decision on speculation or his 
instinct as an officer or his subjective good faith, all of which do not arise to a level of probable 
cause or reasonable suspicion. 
Based on the foregoing case law, statutory authority and arguments above, Mr. Nicolescu 
respectfully requests that this Court reverse the District Court's decision reversing the 
Magistrate's decision suppressing the evidence and affirm and re-instate the Magistrate's 
Memorandum Decision Regarding Motion to Suppress. 
APPELLANT'S REPLY BRIEF - 8 
DATED this 13th day of December, 2013. 
By: 
DAVISON, COPPLE, COPPLE & COPPLE 
ED GUERRICABEITIA, of the firm 
Attorneys for Respondent/Defendant 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 13th day of December, 2013, I caused to be served a 
true and correct copy of the foregoing document upon the following individual, by the method 
indicated, and addressed as follows: 
Russell J. Spencer 
Deputy Attorney General 
Criminal Law Division 
P.O. Box 83720 
Boise, Idaho 83720-0010 
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